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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9051. 


U. S. Electrical Motors. Inc., Petitioner on Review . 

v. 

Jesse H. Jones, et al.. Respondent on Review. 


On Petition to Review the Decision of the Tax Court of the 

United States. 


BRIEF ON BEHALF OF PETITIONER. 


NATURE OF PROCEEDING. 

This proceeding' involves the jurisdiction of The Tax 
Court of the United States to entertain a petition filed with 
it on the 2nd day of October, 1944, by the petitioner to have 
reviewed a determination by the Price Adjustment Board 
of the Reconstruction Finance Corporation fixing the 
amount of alleged excessive profits realized under contracts 
to supply facilities used in the prosecution of the war. 
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OPINION BELOW. 

The memorandum opinion or ‘‘Order of Dismissal” of 
The Tax Court was entered February 2S, 1945, and the 
petition for review was filed in The Tax Court on the 23rd 
day of May, 1945, and record was filed in this Court on 
June 27, 1945. (App. pp. 16, 17 and 18) 

QUESTION PRESENTED. 

What is the effective event which starts the 90 day period 
within which petitioner may file a petition for review with 
The Tax Court of the United States under the provisions of 
Sec. 403(e)(1) or (2) of the National Defense Appropri¬ 
ation Act of 1942, as amended by Section 701(b) of the 
Revenue Act of 1943? 


STATUTES. 

Section 403(e)(1) and (2) of the National Defense Ap¬ 
propriation Act of 1942, as amended, reads in pad as 
follows: 

“(1) Any contractor or subcontractor aggrieved by 
an order of the Board determining the amount of ex¬ 
cessive profits received or accrued by such contractor 
or subcontractor may, within ninety days (not counting 
Sunday or a legal holiday in the District of Columbia 
as the last day) after the mailing of the notice of such 
order under subsection (c)(1), file a petition with the 
Tax Court of the United States for a redetermination 
thereof. * * * 

“(2) * • • Any such contractor or subcontractor 
aggrieved by a determination of the Secretary made 
on or after the date of the enactment of the Revenue 
Act of 1943, with respect to any such fiscal year, as to 
the existence of excessive profits, which is not em¬ 
bodied in an agreement with the contractor or sub¬ 
contractor, may. within ninety days (not counting Sun¬ 
day or a legal holiday in the District of Columbia as 
the last day) after the date of such determination file 
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a petition with The Tax Court of the United States for 
a redetermination thereof.” 

STATEMENT. 

By a written document which purports to be dated “ July 
3, 1944” there appears to have been made an unilateral de- 
temanation by the Price Adjustment Board of the Recon¬ 
struction Finance Corporation that petitioner had realized 
“excessive profits” in the amount of $36,000 during the 
fiscal year ended December 31, 1942. Said unilateral de¬ 
termination is in the nature of a “finding of fact and 
opinion by the Chairman ol’ the Reconstruction Finance 
Corporation Price Adjustment Boardand on the left 
side of the iast page of said document, opposite the signa¬ 
ture of the Chairman, there appears the notation “June 14, 
1944”. Other than the notation of “July 3, 1944” on the 
upper right hand corner of the first page of said document, 
and the notation of “June 14, 1944” on the left side of the 
last page of said document, it does not appear to hare a 
date. (App. pp. 9 to 13) 

By a document that bears the date of July 6, 1944, on 
the letterhead of the Reconstruction Finance Corporation, 
addressed to petitioner and signed by “Facius W. Davis, 
Treasurer”, it is stated, viz: 

“ JUL 6 1944 

U. S. Electrical Motors, Inc. 

Los Angeles 54, California 

Gentlemen: 

Enclosed is a signed copy, dated June 14, 1944, of a 
Determination and Order entered in proceedings for 
the renegotiation of profits realized under your con¬ 
tracts and subcontracts during your fiscal year ended 
December 31,1942, pursuant to Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 
1942, as last amended July 14, 1943 and as affected by 
Title VII of the Revenue Act of 1943. 
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You will observe, from an examination of that docu¬ 
ment, that this Board has determined that $36,000 of 
profits realized by you during the fiscal year under re¬ 
view were excessive, and that under its terms you are 
ordered and directed to repay excessive profits in that 
amount less the amount of any tax credit to which you 
may be entitled pursuant to Section 3806 of the In¬ 
ternal Revenue Code. Your Internal Revenue Agent 
in Charge, in a letter dated May 25, 1944 (a copy of 
which is enclosed), has informed this Board that the 
aggregate amount of the credit to which you are thus 
entitled is $28,800. 

Accordingly, under the terms of the Determination 
and Order referred to, you are required to pay to this 
Board the sum of $7,200, which you arc requested to 
remit to us by return mail in the form of a certified 
check or draft made payable to the order of the ‘RFC 
Price Adjustment Board’. The check or draft should 
be mailed to the RFC' 1 Price Adjustment Board, 811 
Vermont Avenue, N. W., Washington (25), D. C\, to 
the attention of the undersigned. 


(R. p. 9) 


Verv truly vours, 

(Sgd) FACIUS W. DAVIS 
Facius W. Davis 
Treasurer.” 


The foregoing letter was the first notice that petitioner 
received that there had been a determination made by the 
Price Adjustment Board of the Reconstruction Finance 
Corporation with respect to alleged “excessive profits” 
under contracts with the Government or an agency thereof. 

Within 90 days from the date of said notice of July 6, 
1944, and also within 90 davs from the date of “Julv 3, 
1944”, appearing as the date of said unilateral document, 
a petition for review of said determination was filed with 
The Tax Court of the United States. (App. p. 2 et seq.) 

In the order of dismissal entered by The Tax Court it 
undertakes to make a finding that goes to the question of 
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its jurisdiction rather than a determination of the “amount 
of excessive profits” whether less than, equal to, or greater 
than that determined by the Price Adjustment Board of 
Reconstruction Finance Corporation. (App. pp. 16 and 17) 

The jurisdiction of The Tax Court is exclusive; but its 
decisions arc final and not subject to review only when it 
(letermines the amount . if any, of such “excessive profits”. 
The Tax Court has not made a determination of any 
amount; but lias sought to exercise its basic powers on the 
question of procedure. 

ARGUMENT. 

A. The Tax Court has jurisdiction of this proceeding. 

The provisions of paragraphs (1) and (2) of Subsection 
(c) of Section 403 of the National Defense Appropriation 
Act, as amended by Section 701(b) of the Revenue Act of 
1043, are mutually inclusive with respect to the jurisdiction 
of The Tax Court; and with respect to the time within 
which a petition for review may be filed with The Tax 
Court, there must be a specific event of -which the contractor 
has notice. 

There are three classes of renegotiation proceedings that 
may be reviewed by The Tax Court, viz; (1) Proceedings 
involving fiscal years ending after July 1, 1943; (2) pro¬ 
ceedings involving fiscal years ended before July 1, 1943 
(in which a determination is made prior to the date of the 
enactment of the Revenue Act of 1943); and (3) proceed¬ 
ings for fiscal years ending before July 1, 1943 (in which 
a determination is made after the date of the enactment of 
the Revenue Act of 1943). The enactment date of the Rev¬ 
enue Act of 1943 is February 25, 1944. 

The event which starts the period of 90 days for an 
appeal in the first two classes of proceedings for review is 
definite; but with respect to the third class it appears to be 
the intent of Congress that a determination shall be mailed 
to the contractor on the day of its date. The Congress must 
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have intended that some notice of a determination be given 
the contractor. There is no requirement in the statute that 
the determination in the third class of proceedings shall he 
in writing; blit if that requirement is inferred, there is no 
reason to say that the Secretary making the determination 
might give it a date and send notice of the determination 
some 15, 30, 60 or 90 days after the date it is made. 

The Secretary is required to adopt some system of pro¬ 
cedure with respect to the effective date of the determin¬ 
ation, so as to start the period of review; and it appears 
that the system adopted was to mail the contractor a letter- 
notice of the determination. 

Since the Secretary, under the provisions of Section 
403(e)(2) of the National Defense Appropriation Act, as 
amended by Section 701(b) of the Revenue Act of 1943, 
makes a unilateral determination that is subject to review, 
the effective date of such determination for the purposes of 
review is somewhat analogous to the question presented in 
the case of Commissioner of Internal Revenue v. Estate of 
Edward T. Bedford, decided by the Supreme Court on May 
21, 1945. 

In that case the opinion of the Court “reversing the de¬ 
cision of The Tax Court” was dated; but the order entered 
was not a judgment. The opinion is dated August 8, 1944, 
but the date of the judgment—being the determination— 
was not noted until August 29, 1944. The petition for re¬ 
view was filed in the Supreme Court within three months 
after the entry of an “Order for Mandate”; but after the 
expiration of three months from the date of the opinion 
which concluded with the term “order reversed”. The 
term “order reversed” was entered as a minute on the 
Court records and signed by the Chief Judge. However, 
the Supreme Court holds the effective date of the deter¬ 
mination or judgment was the entry date of the “Order for 
Mandate”, which was August 29, 1944. 

In the Bedford case, supra, the Court says: 
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“It does not detract from the ‘Opinion’ as an opin¬ 
ion that in its heading it gives as dates ‘Argued Jan¬ 
uary G, l‘J44 Decided August S, 1944’, and that it con¬ 
cludes with ‘The order of the Tax Court is reversed.’ 
The same or similar phrases are commonly employed 
in opinions of this Court without changing their char¬ 
acter as opinions. Nor do like phrases in the opinions 
of the other circuit courts of appeals turn them into 
judgments, since in all other circuits judgment orders 
are separately filed. In spite of its title, the ‘Order 
for Mandate’ on its face fulfills the function of such a 
judgment order. It recites that ‘it is now hereby 
ordered, adjudged, and decreed that the order of said 
The Tax Court of the United States be and it hereby 
is reversed. 

It is further ordered that a Mandate issue to the 
said The Tax Court of the United States in accordance 
with this decree. 

ALEXANDER M. BELL, 

Clerk 

By A. DANIEL FUSARO, 

Deputy Clerk.' 

“This language plainly imparts that this is the judg¬ 
ment and that it is then being rendered.” 

The mix up which prevailed in the Bedford ease, supra, 
is somewhat analogous to the mixup in this proceeding as 
regards the event which starts the period of appeal to The 
Tax Court in this case. The written document called a 
“determination” requires no date. It was the opinion of 
the Chairman of the Price Adjustment Board of Recon¬ 
struction Finance Corporation that he believed “excessive 
profits” had been realized, and the date of such determin¬ 
ation is the date the Treasurer of the corporation recorded 
the amount determined as a claim, and gave the contractor 
notice of July 6, 1944. The letter of the Treasurer is the 
final act by respondent to adopt the determination of the 
Price Adjustment Board, and for all practical purposes of 
Section 403(e)(2) of the Act, as amended, is the “date of 
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determination”. The letter of July 6, 1944 is the only 
event which could possibly fix the date of determination 
within the meaning of the statute. 

In the case of United States ex rel Dascomb et al v. Board 
of Tax Appeals of the United States, 16 Fed. (2d) 337, it 
is said: 


“It is familiar law that a decision is uot final, within 
the meaning of the statute providing for an appeal, 
until disposition of an application for rehearing or re¬ 
consideration seasonably made and entertained. St. 
Clair v. Conlon, 12 App. D. C. 161; Doyle v. District of 
Columbia, 45 App. I). C. 90; Texas P. R. Co. v. Murphy, 
111 U. S. 488, 4 S. Ct. 497, 28 L. Ed. 492; Kingman v. 
Western Mfg. Co., 170 U. S. 675,18 S. Ct. 786, 42 L. Ed. 
1192; United States v. Ellicott, 223 U. S. 524, 32 S. Ct. 
334, 56 L. Ed. 535. We rule, therefore, that the letter 
of June 3, 1925, marked the close of the case by the 
Commissioner, and that the appeal was seasonably 
filed.” 


B. The decision of The Tax Court in this proceeding is sub¬ 
ject to review. 

The Tax Court is an independent agency in the Executive 
Branch of the Government, and has jurisdiction as is con¬ 
ferred by Congress. Proceedings of the kind of the present 
are conferred by Congress upon The Tax Court, and there 
is no limitation placed upon the review of its decisions on 
the question of jurisdiction. The only limitation on review 
is as to amount. The Tax Court has not determined “any 
amount” in this proceeding. Section 1141(a) of the In¬ 
ternal Revenue Code confers upon this Court jurisdiction 
to review decisions of The Tax Court, and there is no excep¬ 
tion to such review provided by Section 403(e)(1) and (2) 
of the National Defense Appropriation Act, as amended by 
Section 701(b) of the Revenue Act of 1943, except in cases 
where The Tax Court determines the amount of “excessive 
profits”. It is respectfully submitted that there is nothing 
in the legislative history of these statutes which supports 
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the contentions of respondents on review that this Court 
does not have jurisdiction of this appeal. Any question on 
the issue of jurisdiction is not limited as to review. 

There has been no return of “excessive profits” alleged 
to be due in the sense that venue of this appeal is denied to 
this Court. 

The Court of Appeals for the District of Columbia is log¬ 
ically the appellate tribunal to review a decision of The Tax 
Court on the question of the exercise of its basic jurisdic¬ 
tion; and the ultimate test of reviewability of the decision 
entered bv The Tax Court in this case is not to he found 
in an over-refined technique, but in the need of the review to 
protect the petitioner from the irreparable injury threat¬ 
ened bv a denial of its right—seasonablv exercised—to have 
The Tax Court determine the amount of excessive profits 
demanded by the respondent in his determination of July 6, 
1944. (See Columbia Broadcasting System, Inc. vs. United 
States, 316 TJ. S. 407.) 

Action on the motion to dismiss filed by respondent will 
he determinative of the issue of review submitted to The 
Tax Court, of which it declined jurisdiction. The petition¬ 
er is not in default, if the jurisdiction of The Tax Court is 
rightly determined, and The Tax Court certainly does not 
feel itself to be without jurisdiction on the merits. 

It is requested that the motion to dismiss be denied, and 
that the Court entertain jurisdiction of this appeal for the 
purpose of giving effect to the intent and purpose of Con¬ 
gress for a review’ of the case on the merits by The Tax 
Court of the United States. 

Respectfully, 

ROBERT A. LITTLETON, 
FRANK H. ELMORE, Jr. 

Tower Building, 
Washington 5, D. C. 

Attorneys for Petitioner on Review 
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2 Filed Oct 2 1944 

The Tax Court of the United States. 

Docket No. 75-R 

U. S. Electrical Motors, Inc., 200 East Slauson Avenue, 
Los Angeles, California, a corporation, Petitioner, 

v. 

Jesse H. Jones, Shoreham Hotel, Washington, D. C., Hans 
A. Klagsbrunn, 3420 Q Street, Washington, D. C., 
members of the Board of Directors of Defense Plant 
Corporation, 811 Vermont Avenue, Washington, D. C., 
and Charles T. Fisher, Jr., 2211 30th Street, N. W., 
Washington, D. C., Charles B. Henderson, 1524 33rd 
Street, Washington, D. C., Howard J. Klossner, 1026 
16th Street, Washington, D. C., Henry A. Mulligan, 
1429 Rhode Island Avenue, Washington, D. C. and Sam 
H. Husbands, 3450 38th Street, N. W., Washington, I). 
O., members of the Board of Directors of Defense Plant 
Corporation and members of the Reconstruction 
Finance Corporation Price Adjustment Board, 2211 
30th Street N. W., Washington, D. C., Respondents. 

Petition. 

The above-named petitioner hereby petitions the Court 
as follows, and alleges: 

A. 

1. Petitioner, U. S. Electrical Motors, Inc., is a corpor¬ 
ation organized and existing under the laws of the State of 
California, with its principal office and place of business 
located at 200 East Slauson Avenue, City of Los Angeles, 
State of California. It is now, and during 1942, and at all 
other times herein mentioned was engaged in the manu¬ 
facture and sale of electric motors. Petitioner is a citizen 
of the State of California. 
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3 2. Respondents Jesse H. Jones, Charles B. Hender¬ 
son, Howard J. Klossner, Sam H. Husbands, Hans 

A. Klagsbrunn, Henry A. Mulligan and Charles T. Fisher, 
Jr., are all individuals resident in the District of Columbia 
and are the duly appointed, qualified and acting members of 
the Board of Directors of Defense Plant Corporation, a 
subsidiary of the Reconstruction Finance Corporation 
created pursuant to the provisions of Section 5d(4) of the 
Reconstruction Finance Corporation Act as amended by 
the Act of June 25, 1940 (Public Law 664, 75th Cong. 2nd 
Sess., 54 Stat. 573). All of the respondents except Jesse 
H. Jones and Hans A. Klagsbrunn are now purporting to 
act as members of a Reconstruction Finance Corporation 
Price Adjustment Board, to which Board all of the re¬ 
spondents as members of the Board of Directors of Defense 
Plant Corporation have purported to delegate certain 

claimed statutory authoritv as hereinafter set forth. 

• » 

3. This petition is filed under Section 701 of the Revenue 
Act of 1943. 

The matter in controversy involves the question whether 
the amendment of Section 403 of the Sixth Supplemental 
National Defense Appropriation Act of 1942 made by Sec¬ 
tion 1 of the Military Appropriation Act, 1944, enacted 
July 1, 1943, can properly be construed to be retroactive to 
April 28, 1942, the effective date of tbe aforesaid Section 
403, so as to apply to contracts made between petitioner 
and Defense Plant Corporation and subcontracts there¬ 
under which were fully performed and finally paid for 
prior to the enactment of such amendment. This 

4 amendment for the first time subjected contracts 
made by Defense Plant Corporation and subcontracts 

thereunder to the renegotiation provisions of the aforesaid 
Section 403. The matter in controversy further involves 
the constitutionality of such amendment if it should be con¬ 
strued retroactively so as to apply to contracts made be¬ 
tween petitioner and Defense Plant Corporation and sub- 
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contracts thereunder which were fully performed and fully 
paid for prior to the enactment of such amendment. 

The aforesaid Section 403 of the Sixth Supplemental 
National Defense Appropriation Act of 1942 (Public Law 
528, 77th Cong., 2nd Sess., 56 Stat. 245, enacted April 28, 
1942) is hereinafter called the “Act of April 28,1942”. The 
aforesaid Section 1 of the Military Appropriation Act, 
1944 (Public Law 108, 78th Cong., 1st Sess., 57 Stat. 348, 
enacted July 1, 1943) is hereinafter called the “Act of 
July 1, 1943”. 

B. 

4. During the year 1942, and for many years prior there¬ 
to and since then, petitioner was, and now is, engaged in 
the manufacture and sale of electric motors. For the most 
part, its products have been and are standard types of 
motors, which petitioner has offered for sale at standard 
prices which did not change throughout the year 1942 and 
thereafter. 

5. During the year 1942 the Defense Plant Corporation 
and certain other persons, firms and corporations placed 
with petitioner numerous orders for the purchase from 
petitioner of certain of its products at petitioner’s standard 
prices, which orders were accepted by petitioner, thereby 

creating contracts between petitioner and Defense 
5 Plant Corporation and petitioner and such other 
purchasers, respectively. Such purchasers, other 
than Defense Plant Corporation, as petitioner was then in¬ 
formed and believed, purchased such products from peti¬ 
tioner for the ultimate use of Defense Plant Corporation. 

6. Pursuant to the orders so placed, and the contracts so 
made, petitioner during the year 1942 sold and delivered to 
Defense Plant Corporation and such other purchasers the 
products covered by said orders and contracts. The total 
of such sales which were made between April 29, 1942 and 
December 31, 1942, inclusive, and those made prior to 



5 


April 29, 1942, but which were not completely paid for by 
April 28, 1942, amounted to $277,223.95. All of said sales 
were delivered under contracts pursuant to which final pay¬ 
ments were made to petitioner prior to June 30, 1943, and 
not less than $212,000.00 thereof were delivered under con¬ 
tracts pursuant to which such final payments were made 
prior to December 31, 1942. 

All of said payments w^ere made by such purchasers, re¬ 
spectively, unconditionally and unqualifiedly in satisfaction 
of completely performed contracts and at the time such 
payments were made Defense Plant Corporation neither 
had nor asserted contractual or statutory right to renego¬ 
tiate or recover any part of such sums. The sums so 
received by petitioner became its private property and have 
at all times since been so treated bv it. 

7. The Act of April 28, 1942, among other things, author¬ 
ized the Secretary of War, the Secretary of Navy, and the 
Chairman of the Maritime Commission, if in their 
G opinion excessive profits had been or were likely to 
be realized from contracts made with the war De¬ 
partment, Navy Department, or Maritime Commission to 
require the contractor to renegotiate such contracts, pro¬ 
vided that final payment thereunder had not been made 
prior to the date of enactment of such Act on April 28,1942. 
The Act of July 1, 1943 amended the Act of April 28, 1942 
so as to include for the first time contracts of Defense Plant 
Corporation and subcontracts thereunder as subject to 
renegotiation and authorized the Board of Directors of De¬ 
fense Plant Corporation to effect such renegotiation, which 
authority such Board of Directors has delegated in whole 
or in part to the respondents herein, other than Jesse H. 
Jones and Hans A. Klagsbrunn, as members of the Recon¬ 
struction Finance Corporation Price Adjustment Board. 
The respondents herein who are members of such Recon¬ 
struction Finance Corporation Price Adjustment Board 
and their duly authorized agents are hereinafter referred 
to as the “Price Adjustment Board”. 
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8. By a communication dated October 14, 1943, the Price 
Adjustment Board advised petitioner that its 1942 trans¬ 
actions with Reconstruction Finance Corporation subsid¬ 
iaries were now subject to renegotiation under the Act of 
April 28,1942, as amended by the Act of July 1, 1943. Con¬ 
tinuously since that time the Price Adjustment Board has 
asserted the right to renegotiate those contracts and sub¬ 
contracts under which sales were made by petitioner to 
Defense Plant Corporation and to others for the ultimate 
use of Defense Plant Corporation during 1942, which were 
completely performed and fully paid for prior to July 1, 
1943, the date of enactment of the Act of July 1,1943, 
7 and to require petitioner to repay substantial sums 
in respect to such contracts and subcontracts. By 
means of a communication dated July 6, 1944, a true copy 
of which is attached hereto, marked Exhibit A, and made a 
part hereof, the Price Adjustment Board advised petitioner 
that it is required to repay in respect to its sales in 1942 
to Defense Plant Corporation and others for the ultimate 
use of Defense Plant Corporation the sum of $36,000.00, 
less adjustment of taxes pursuant to Section 3806 of the 
Internal Revenue Code, which would require petitioner to 
make a net cash repayment of $7,200.00. Said communi¬ 
cation of July 6,1944 referred to a signed copy, dated June 
14, 1944, of a Determniation and Order entered by said 
Board in proceedings for the renegotiation of profits 
realized under petitioner’s contracts and subcontracts dur¬ 
ing its fiscal year ended December 1, 1942, which signed 
copy of such Determination and Order was sent to peti¬ 
tioner with said communication of July 6, 1944, and peti¬ 
tioner annexes hereto and makes a part hereof a true copy 
of such Determination and Order. 

In said communication of July 6, 1944, the Price Adjust¬ 
ment Board requested petitioner to pay to such Board the 
aforesaid sum of $7,200.00. In response to such communi¬ 
cation of July 6,1944, petitioner, by a communication dated 
July 27, 1944, notified said Board that it could not accept 
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or agree to such Determination and Order, for the reasons 
set forth in prior correspondence between petitioner and 
the Board. In said prior communications, dated April 10, 
1944, February 18, 1944 and also orally on December 21, 
1943, petitioner advised the Price Adjustment Board that 
petitioner believed and was of the opinion that the Act of 
July 1, 1943 should not be construed as retroactive 
8 to the extent of conferring any authority upon the 
respondents to renegotiate petitioner’s Defense 
Plant business completed and paid for prior to July 1, 1943, 
and that such Act would be unconstitutional if interpreted 
as being retroactive in this regard. 

9. In acting and threatening to act as set forth in para¬ 
graph 7 above, respondents are attempting to proceed 
solely under the purported authority of the Act of July 1, 
1943, claiming such Act to be retroactive to April 28, 1942 
so as to include plaintiff’s contracts with Defense Plant 
Corporation fully performed by both parties thereto and 
finally paid for by Defense Plant Corporation prior to July 
1,1943. 

10. The Act of July 1, 1943, is not retroactive and re¬ 
spondents have no statutory or other authority to renego¬ 
tiate or otherwise require petitioner to repay any sums 
paid to it under contracts made with Defense Plant Cor¬ 
poration or subcontracts thereunder (which were fully per¬ 
formed by both parties thereto and finally paid for) prior 
to July 1, 1943, the date of enactment of such Act. 

11. The Act of July 1, 1943, if construed to be operative 
retroactively, and to confer upon respondents the statutory 
authority which they assert, would be violative of the Con¬ 
stitution of the United States and the rights guaranteed to 
petitioner thereby in that such Act and respondents’ action 
under its purported authority as set forth above would de¬ 
prive petitioner of its property without due process of law 
and constitute a taking of petitioner’s private property for 
public use without just compensation in violation of Amend- 



ment V to the Constitution of the United States, 
9 would vest judicial power in the respondents other¬ 
wise than as a duly ordained and established inferior 
court, thereby violating Article III, Section 1 thereof, and 
would be beyond any power delegated to the United States 
and therefore in violation of Amendment X thereto. 

Wherefore, petitioner prays that the Court make its 
order determining that: 

(1) Respondents have not the authority to renegotiate 
or otherwise require petitioner to repay any sums paid to 
it pursuant to contracts made with Defense Plant Corpor¬ 
ation and subcontracts thereunder which were completely 
performed by both parties thereto and finally paid for by 
Defense Plant Corporation prior to July 1, 1943, the date 
of enactment of the Act of July 1, 1943; 

(2) The Act of July 1,1943, if construed so as to author¬ 
ize the respondents to renegotiate petitioner’s transactions 
with Defense Plant Corporation which were completely per¬ 
formed by both parties and finally paid for by Defense 
Plant Corporation prior to July 1, 1943, is unconstitutional 
under the Constitution of the United States and violative 
of petitioner’s rights thereunder; 

(3) Petitioner have such further and other relief as the 
nature of the case may require and as to the Court may 
seem just and proper. 

U. S. ELECTRICAL MOTORS INC. 
By /s/ GEORGE T. PFLEGER 
President 

200 East Slauson Avenue 
Los Angeles, California 

/s/ J. LEWIS FURMAN 

Attorney for Petitioner 
200 East Slauson Avenue 
Los Angeles, California 
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Exhibit A. 

11 RFC PRICE ADJUSTMENT BOARD 

Washington 25, D. C. 

Defense Plant Corporation 

Defense Supplies Corporation Jul 6 1944 

Metals Reserve Company 
Rubber Reserve Company 

U. S. Electrical Motors, Inc. 

Los Angeles 54, California 

Gentlemen: 

Enclosed is a signed copy, dated June 14, 1944, of a De¬ 
termination and Order entered in proceedings for the re¬ 
negotiation of profits realized under your contracts and sub¬ 
contracts during your fiscal year ended December 31, 1942, 
pursuant to Section 403 of the Sixth Supplemental National 
Defense Appropriation Act, 1942, as last amended July 14, 

1943 and as affected by Title VII of the Revenue Act of 
1943. 

You will observe, from an examination of that document, 
that this Board has determined that $36,000 of profits rea¬ 
lized by you during the fiscal year under review were ex¬ 
cessive, and that under its terms you are ordered and di¬ 
rected to repay excessive profits in that amount less the 
amount of any tax credit to which you may be entitled pur¬ 
suant to Section 3806 of the Internal Revenue Code. Your 
Internal Revenue Agent in Charge, in a letter dated May 25, 

1944 (a copy of which is enclosed), has informed this Board 
that the aggregate amount of the credit to which you are 
thus entitled is $28,800. 

Accordingly, under the terms of the Determination and 
Order referred to, you are required to pay to this Board the 
sum of $7,200, which you are requested to remit to us by 
return mail in the form of a certified check or draft made 
payable to the order of the “RFC Price Adjustment 
Board”. The check or draft should be mailed to the RFC 
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Price Adjustment Board, 811 Vermont Avenue, N. \V., 
Washington (25), D. C., to the attention of the under 
signed. 

Very truly yours, 

(Sgd) FACIUS W. DAVIS 

Facius W. Davis 
Treasurer 

Enclosures 

12 13 

LA :FA :EIS 417 South Hill Street 

May 25, 1944 

In re: U. S. Electrical Motors, Inc. 

200 East Slauson Avenue, 

Los Angeles, California 
Year Ended December 31, 1942. 

RFC Price Adjustment Board, 

811 Vermont Ave., N. W., 

Washington 25, D. C. 

Attention: Mr. J. C. Moroney, 

Assistant General Counsel. 

Gentlemen: 

Reference is made to the renegotiation of war contracts 
in the above-designated case, involving an off-setting tax 
credit, as provided in Section 3806(b) of the Internal Reve¬ 
nue Code, against the amount of the excessive profits to be 
eliminated to the extent by which the taxes for the taxable 
year are to be decreased by reason of the application of the 
provisions of paragraph 1 of subsection (a) of Section 3806. 

On the basis of the returns filed by the taxpayer for the 
above-mentioned taxable year, and upon the understanding 
that profits in the amount of $36,000.00, which have been 
determined to be excessive were included in income in the 
returns, the amounts by which the taxes for the taxable year 
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covered by such returns are decreased by reason of the ap¬ 
plication of paragraph (1) of subsection (a), for the pur¬ 
poses of Section 3806(b) (1) of the Internal Revenue Code, 
are as follows: 

Income tax and surtax, Chapter 1, None; surtax, Chap¬ 
ter 2A, None; Declared value excess profits tax, 
Chapter 2B, None; tax under Chapter 2D, None; ex¬ 
cess profits tax, Chapter 2E, $28,800.00, aggregating 
$28,800.00. Provided, it be further understood that the 
computation of the foregoing amounts has been based 
upon the assessments made to date of such taxes, 
whether or not paid. 

13 Please furnish this office, in duplicate, as soon as 
the renegotiation settlement is finally concluded, the 

amount of the offsetting tax credit allowed in the settle¬ 
ment. 

Very truly yours, 

(Signed) GEORGE D. MARTIN 

Internal Revenue Agent in Charge. 

EIS :LLC 

cc this letter enclosed 
cc to taxpayer 

14 JUL 3 1944 

RFC PRICE ADJUSTMENT BOARD 
DETERMINATION OF EXCESSIVE PROFITS 

WHEREAS, U. S. Electrical Motors, Inc., a corporation, 
of Los Angeles, California (hereinafter referred to as the 
“Contractor”) has heretofore entered into certain con¬ 
tracts or subcontracts, or both, hereinafter collectively re¬ 
ferred to as “said contracts and subcontracts”, which are 
subject to renegotiation pursuant to Section 403 of the 
Sixth Supplemental National Defense Appropriation Act, 
1942, as last amended July 14,1943 and as affected by Title 
VII of the Revenue Act of 1943 so far as applicable (such 
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Section 403 as so amended and affected being herein called 
4 ‘Section 403”) and which are respectively classified as (a) 
contracts by Contractor with one or more of the following 
subsidiaries of the Reconstruction Finance Corporation, 
namely, Defense Plant Corporation, Defense Supplies Cor¬ 
poration, Metals Reserve Company and Rubber Reserve 
Company; and (b) subcontracts entered into by Contractor 
under contracts between other contractors and one or more 
of those subsidiaries; and 

WHEREAS, the Boards of Directors of the subsidiaries 
of Reconstruction Finance Corporation have respectively 
delegated (under subsection (f) of Section 403) to the RFC 
Price Adjustment Board (herein sometimes called the 
“Board”), by appropriate authority, all of the power, au¬ 
thority and discretion vested in them under Section 403; 
and 

WHEREAS, renegotiation has taken place between the 
Board and Contractor, pursuant to the provisions of Sec¬ 
tion 403 and pursuant to such delegation, for the purpose 
of eliminating excessive profits realized by the Contractor 
during its fiscal year which ended December 31, 1942, under 
said contracts and subcontracts; and 

WHEREAS, as a basis for said renegotiation the Board 
has considered certain financial, operating and other data, 
submitted by the Contractor or obtained by the Board from 
governmental or other reliable sources, relating to the 
profits realized by the Contractor during said fiscal year 
under said contracts and subcontracts; and 

WHEREAS, the Contractor has been granted the oppor¬ 
tunity to submit such information and to present such con¬ 
tentions as the Contractor deemed material in determining 
the excessiveness of said profits and the renegotiabilitv of 
such contracts and subcontracts, and due consideration has 
been given to the financial, operating and other data and 
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information so furnished or obtained and each of the con¬ 
tentions so presented; 

NOW, THEREFORE, pursuant to the power, au- 
15 thority and discretion vested in the respective Boards 
of Directors of the aforesaid subsidiaries of the Re¬ 
construction Finance Corporation under the provisions of 
Section 403, as thus delegated to the Board, it is hereby 
found and determined by the RFC Price Adjustment 
Board: 

1. That $36,000 of the profits realized by the Con¬ 
tractor during its fiscal year ended December 31, 1942 
under said contracts and subcontracts arc excessive. 

2. That in connection with the payment or discharge 
by any means of the amount of excessive profits hereby 
found and determined to have been realized by the 
Contractor, the Contractor shall be credited with any 
amount to which it may be entitled under Section 3806 
of the Internal Revenue Code as computed by the Com¬ 
missioner of Internal Revenue. 

Accordingly, it is hereby ordered and directed that the ex¬ 
cessive profits so found and determined, less any such tax 
credits, shall be eliminated bv anv one or more of the 
methods provided for in Section 403; and that the appropri¬ 
ate representatives of the Board and of the aforesaid sub¬ 
sidiaries of the Reconstruction Finance Corporation shall 
take any and all action which may be necessary or desirable 
to effect such elimination. 

RFC PRICE ADJUSTMENT BOARD 
By (Sgd) CHARLES T. FISHER, JR. 

CHARLES T. FISHER, JR, 
Chairman of the RFC Price Adjustment Board 

June 14, 1944 
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16 Filed Nov 16 1944 

Motion to Dismiss Petition for Lack of Jurisdiction 
(Filed November 16, .1944) 

Come now the respondents, by the Assistant Attorney 
General of the United States, and moves the Court that the 
petition be dismissed for lack of jurisdiction. 

FRANCIS M. SHEA, 

Assistant Attorney General. 

Wm. V. CROSSWHITE, 

Attorney, Department of Justice. 

17 Memorandum in Support of Motion 

The unilateral determination of petitioner’s excessive 
profits for its fiscal year ended December 31, 1942, was 
made by the RFC Price Adjustment Board on June 14, 
1944. One Hundred and ten (110) days later, that is, on 
October 2,1944, the petitioner filed its petition in this Court 
for a redetermination of its excessive profits for said fiscal 
year. Section 403(e)(2) of the Renegotiation Act provides 
inter alia that: 

“ * * * any such contractor or subcontractor ag¬ 
grieved bv a determination of the Secretarv made on or 
after the date of the enactment of the Revenue Act of 
1943, with respect to any such fiscal year [i. e., a fiscal 
year ending before July 1, 1943], as to the existence 
of excessive profits, which is not embodied in an agree¬ 
ment with the contractor or subcontractor, may, within 
ninety days (not counting Sunday or a legal holiday in 
the District of Columbia as the last day) after the date 
of such determination, file a petition with The Tax 
Court of the United States for a redetermination there¬ 
of. * • •” (Italics supplied) 
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Section 403(a) of the Sixth Supplemental National De¬ 
fense Appropriation Act, 1942, as amended, provides inter 
alia that: 

“ # * in the case of the Defense Plant Corporation, 

Metal Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, the term ‘Secre¬ 
tary’ means the board of directors of the appropriate 
corporation.” 

The boards of directors of Defense Plant Corporation, 
Metal Reserve Company, Defense Supplies Corporation and 
Rubber Reserve Company have established the RPC 

18 Price Adjustment Board and have delegated to it 
all power, authority and discretion vested in such 

corporations under the provisions of the Renegotiation Act 
(Joint Renegotiation Manual, Par. 137). 

Pursuant to paragraph II(i) of Rule 64 of this Court, pe¬ 
titioner has appended to its petition, as part of Exhibit A, 
a copy of the determination and order by the RFC Price 
Adjustment Board. The copy of said determination and 
order bears the date of June 14,1944, which was subsequent 
to the date of the enactment of the Revenue Act of 1943, 
that is, February 25, 1944, and it involves excessive profits 
for “a fiscal year ended before July 1, 1943.” According¬ 
ly, this proceeding must be governed by the above pro¬ 
visions of the Renegotiation Act and, therefore, it follows 
that since the petition was not filed “within 90 days * # * 
after the date of such determination” this Court has no 
jurisdiction to entertain it. 

As already stated, the petition was filed on October 2, 
1944, 110 days after June 14, 1944, the date of the Board’s 
determination and order. The 90 days provided for in the 
Renegotiation Act, within which the present petitioner could 
have filed its petition in order for this Court to acquire 
jurisdiction, expired on September 12, 1944. 

This Court has in numerous instances passed upon 

19 an analogous situation with respect to filing appeals 
from a deficiency notice sent to a taxpayer by the 



16 


Commissioner of Internal Revenue. Inasmuch as this Court 
is a body of limited jurisdiction, it has constantly refused 
to take jurisdiction of cases in which the petition was not 
filed within the required period. See Wm. Frantze & Co., 
Inc., 1 B. T. A. 26; Teasdale & Co., 5 B. T. A. 1244; Stebbins 
Estate, 40 B. T. A. 612, affirmed 121 F. (2d) 892. 

It would also appear that this Court should be con¬ 
trolled by the reasoning of the Supreme Court in the case 
of United States v. Michel (1931) 282 U. S. 656, wherein it 
was held that the fact that the plaintiff did not receive no¬ 
tice of the signing of the rejection schedule until move than 
two years thereafter will not extend the two year period 
after the disallowance of the claim [i. e., the signing of the 
rejection schedule by the Commission] within which suit for 
refund must be begun. 

The petition in question was filed after the time permit¬ 
ted by the statute. The Court should, accordingly, dismiss 
it for lack of jurisdiction. 

Respectfully submitted, 

FRANCIS M. SHEA, 

Assistant Attorney General. 

Wm. V. CROSSWHITE, 

Attorney , Department of Justice. 


20 Order of Dismissal 

The respondent lias moved to dismiss this petition for 
lack of jurisdiction because the petition was not filed with¬ 
in 90 davs after the date of the determination of excessive 
•» 

profits. The parties were heard on this motion. 

There is attached to the petition, as a basis for the juris¬ 
diction of the Tax Court, a copy of the determination of 
excessive profits made by the R.F.C. Price Adjustment 
Board. There is also attached to the petition a copy of the 
letter of transmittal accompanying this determination. The 
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letter of transmittal from the R.F.C. Price Adjustment 
Board is dated July 6, 1944, and it states that “Enclosed 
is a signed copy dated June 14, 1944, of a Determination 
and Order entered in proceedings for the renegotiation of 
profits realized under your contracts and subcontracts dur¬ 
ing your fiscal year ended December 31, 1942 * *' *. The 
date of June 14, 1944 is shown on the determination. The 
allegations of the petition which purport to show jurisdic¬ 
tion in this Court refer to the date of the determination as 
June 14, 1944. The petition was not filed until October 2, 
1944, which was the 110th day after June 14,1944. The Tax 
Court, under such circumstances, has no jurisdiction. 

Counsel for the petitioner in bis argument on the motion 
points out the fact that the date of July 3, 1944 also ap¬ 
pears on the determination of excessive profits, and that 
the petition was timely filed, if that may be regarded as the 
date of the determination. However, it is not alleged in the 
petition that July 3, 1944 was the date of determination, it 
is not now contended that it was the date of determi- 
21 nation, and the facts of record indicate that it was 
not the date of determination but that June 14, 1944 
was the date of determination. Thus, the petitioner has 
failed to show that this Court has jurisdiction in this pro¬ 
ceeding. It is 

ORDERED, that the proceeding is dismissed for lack of 
jurisdiction. 

(s) J. E. MURDOCK, 

Judge. 

Enter: 

ENTERED FEB. 28, 1945. 
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22 In the United States Court of Appeals for the 

District of Columbia 

The Tax Court of The United States 
Docket No. 75-R 
Filed May 23 1945 

U. S. Electrical Motors, Inc., 200 East Slauson Avenue, 
Los Angeles, California, a corporation, Petitioner 
on Review 

v. 

Jesse H. Jones, Shoreham Hotel, Washington D. C., 

Hans A. Klagsbrunn, 3420 Q Street, Washington, D. C., 
members of the Board of Directors of Defense Plant 
Corporation, 811 Vermont Avenue, Washington, D. C., 
and 

Charles T. Fisher, Jr., 2211 30th Street, N. W., Washing¬ 
ton, D. C., 

Charles B. Henderson, 1524 33rd Street, Washington, 
D. C., 

Howard J. Klossner, 1026 16th Street, Washington, D. C., 

Henry A. Mulligan, 1429 Rhode Island Avenue, Washing¬ 
ton, D. C., and 

Sam H. Husbands, 3450 38th Street, N. W., Washington, 
D. C., members of the Board of Directors of Defense 
Plant Corporation and members of the Reconstruction 
Finance Corporation Price Adjustment Board, 2211 
30th Street, N. W., Washington, D. C., Respondents on 
Review. 

Petition for Review of Decision of the Tax Court of the 

United States 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 

Now comes U. S. Electrical Motors, Inc., a corporation, 

by Frank H. Elmore, Jr., its attorney, and respectfully 

shows: 
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23 I. 

Jurisdiction 

The petitioner on review is a corporation duly organized 
and existing under the laws of the State of California, and 
has its principal place of business at Los Angeles, Cali¬ 
fornia. 

The order of the Tax Court dismissing the petition was 
entered on February 28, 1945. The jurisdiction of the 
United States Court of Appeals for the District of Colum¬ 
bia is invoked under the provisions of 26 U. S. C., Sections 
1141 and 1142. 

H. 

Prior Proceedings 

The unilateral “determination of excessive profits” in¬ 
volved in the proceeding below was made by the RFC Price 
Adjustment Board after the date of enactment of the Rev¬ 
enue Act of 1943, that is, February 25, 1944, with respect 
to petitioner’s profits for the fiscal year ended December 21, 
1942. 

The determination states, among other things, that it 
was made: 

“. . . pursuant to Section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as last amended 
July 14, 1943, and as affected by Title VII of the Revenue 
Act of 1943, so far as applicable ...” 

Subsequent to July 6, 1944, petitioner received by mail 
from the RFC Price Adjustment Board, a copy of a “De¬ 
termination of Excessive Profits”, together with a trans¬ 
mittal letter dated July 6, 1944. Copies of such determina¬ 
tion and letter are appended to the petition below. 

Reference to such “determination” shows that it bears 
two different dates, namely, the date of “July 3, 1944” in 
the upper right hand corner of the first page, and the date 
of “June 14, 1944” in the lower left hand corner of the 
second page. 
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24 Tlie petition below was filed on October 2, 1944, 
under the provisions of Section 403(e)(2) of the 
Renegotiation Act, which, so far as applicable, provides 
inter alia: 

“ . . . any such contractor or subcontractor aggrieved by a 
determination of the secretary made on or after the date of 
enactment of the Revenue Act of 1943, with respect to any 
such fiscal year [i.e., a fiscal year ending before July 1, 
1943] . . . may, within 90 days (not counting Sunday or a 
legal holiday in the District of Columbia as the last day) 
after the date of such determination file a petition with the 
Tax Court of the United States for a redetermination 
thereof. . . ” (Emphasis ours.) 

in. 

Nature of the Controversy 

The respondents below moved to dismiss the petition on 
the allegation that the unilateral determination was made 
on June 14, 1944, which it was claimed was the date ap¬ 
pearing on the copy of the determination attached to the 
petition. They contended that since the petition was not 
filed within 90 days after such date, the Court should de¬ 
cline to accept jurisdiction. 

The petitioner contended that the respondents were in 
error in asserting that the 90-day period started to run 
from the date appearing on the determination; that the 
90-day period commenced from the time of the issuance of 
the determination and the mailing of notice thereof to the 
contractor; that even assuming for the purpose of argu¬ 
ment that the date on the determination was the date of 
the commencement of the 90-dav period, that there existed 
a serious question of fact as to whether such date -was June 
14, 1944, or July 3, 1944, as both dates appeared on the 
copy of the determination, and that since the state of the 
record did not definitely establish the date of June 14,1944, 
the motion should be denied. 
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Petitioner further contended that in view of the question 
of fact raised by the two different dates appearing on the 
determination, a summary determination on the 
25 basis of the record would be inequitable; that clear 
and convincing proof of the date of such determina¬ 
tion should be required, and to that end the Court should 
order a hearing under Rule 19 of the Rules of the Tax Court 
to determine such question of fact. 

IV. 

The Decision to be Reviewed 

The Tax Court of the United States summarily dismissed 
the proceeding for lack of jurisdiction, holding that it was 
not alleged in the petition that July 3, 1944 was the date of 
determination, that it was not contended before that court 
that said date was the date of determination, and that the 
facts of record indicated that it was not the date of deter¬ 
mination but that June 14, 1944 was the date of deter¬ 
mination. 

Wherefore, the Petitioner on Review prays that this Hon¬ 
orable Court review the Decision and Order of The Tax 
Court of the United States and reverse and set same aside, 
and that a transcript of the record be prepared in accor¬ 
dance -with the law and with the rules of said Court, and 
transmitted to the Clerk of the United States Court of Ap¬ 
peals for the District of Columbia for filing, and for such 
other and further relief in the premises generally as the 
nature of the case may admit and to this Honorable Court 
may seem meet and proper. 

/»/ FRANK H. ELMORE, JR. 

1009 Tower Building, 

Washington, D. C. 

Attorney for Petitioner on Review 

• ••••••••• 
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Umteb States Court of Appeals! 

DISTRICT OP COLUMBIA 


No. 9051 

U. S. Electrical Motors, Inc., petitioner on review 

v. 

Jesse H. Jones et al., respondents on review 


BRIEF FOR RESPONDENT ON REVIEW 


opinion below 

The opinion of the Tax Court, which is as yet unreported, 
appears at page 16 of the Joint Appendix. 

JURISDICTION 

This petition is to review an order of the Tax Court of the 
United States, dated February 28, 1945, dismissing for lack 
of jurisdiction a petition filed pursuant to the provisions of the 
Renegotiation Act for a redetermination of the amount of ex¬ 
cessive profits. Petitioner asserts that this Court has juris¬ 
diction under the provisions of Section 1141 (a) of the Internal 
Revenue Code. 

QUESTIONS PRESENTED 

1. Whether this Court has jurisdiction to review the order 
of the Tax Court. 

2. Whether the petition was filed with the Tax Court within 
the statutory period. 

STATUTES INVOLVED 

The statutes involved are set forth in the Appendix, infra, 
pages 22 to 25. 


(l) 
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STATEMENT OF THE CASE 

Petitioner seeks a review by this Court of a decision by the 
Tax Court that petitioner’s application for a redetermination 
by the Tax Court of its excessive profits was filed too late. 
The petition in the Tax Court was filed pursuant to § 403 (e) 
(2) of the Renegotiation Act. The Government contends that 
this Court has no jurisdiction to review the decision of the 
Tax Court and, in any event, that the Tax Court decision was 
correct. 

The Renegotiation Act provides for the administrative re¬ 
capture of excessive profits realized by Government contractors 
and subcontractors on war business. The statute requires the 
named renegotiating departments to review the total profit of 
such contractors on war business and to make a determination 
as to the extent to which, if at all, that profit is to be considered 
excessive. A refund to the United States of the excessive por¬ 
tion of the contractor’s profit is required 1 and, if the refund 
is not made voluntarily, the Government is authorized (§ 403 
(c)) to take various steps to compel payment. Section 403 (e) 
of the Act further provides that any contractor aggrieved by 
the administrative determination of his excessive profits may 
have a redetermination, which is in effect a new renegotiation, 
in the Tax Court of the United States. The jurisdiction of the 
Tax Court to make this redetermination is exclusive and its 
decisions, by express provision of the statute (§403 (e) (1)) 
are made final and free from review by any court or other 
agency. Under the circumstances of this case, the statute al¬ 
lows the contractor 90 days from the date of the administrative 
determination within which to file its petition in the Tax Court. 

By an amendment to the Act dated July 1, 1943, the Board 
of Directors of certain named subsidiaries of the Reconstruction 
Finance Corporation were given authority to make renegotia¬ 
tion determinations. That authority was delegated to the Re¬ 
construction Finance Corporation Price Adjustment Board, 
the renegotiating agency in this case, and that Board, by a 


’These refunds now total, prior to tax credit, more than $(>.000,000,000. 
Hearings. House Committee on Ways and Means. 79;h Cong., 1st Sess., on 
H. R. 262S, p. 15. 
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formal document entitled “Determination of Excessive Profits” 
and signed on behalf of the Board by Charles T. Fisher, Jr., 
Chairman, determined that petitioner realized excessive profits 
in the amount of $36,000 during the year ending December 31, 
1942 (J. App. 11-13). 

The document bears two date notations, one of June 14,1944, 
appearing on the second page below and to the left of the sig¬ 
nature of the Chairman of the Board, and the second, “Jul. 3, 
1944,” in the upper right-hand corner of the first page. The 
notation of June 14, 1944, appears on the document at the 
place where formal Government documents are customarily 
dated. Such documents are ordinarily stamped at the time of 
mailing and the date of July 3, 1944 would seem to be a stamp 
of this character indicating that the instrument was sent on that 
day from the office of the Board to the Treasurer for transmittal 
to petitioner. The earlier date of June 14, 1944, was the date 
of the determination. Although it is quite possible for a de¬ 
termination made on June 14, 1944, to bear a transmittal date 
of July 3,1944, a determination made on July 3,1944 could not 
readily bear an earlier date. Furthermore any possible ambi¬ 
guity as to the date of the determination was eliminated by the 
letter of July 6, 1944, from Mr. Davis, the Treasurer, to peti¬ 
tioner (J. App. 9-10). That letter, transmitting to petitioner 
a copy of the Determination, begins by saying: 

Enclosed is a signed copy, dated June 14,1944 of a De¬ 
termination and Order entered in proceedings for the 
renegotiation of profits realized under vour contracts 
and subcontracts during your fiscal year ended Decem¬ 
ber 31, 1942. * * * [Italics supplied.] 

On October 2, 1944, petitioner filed a petition in the Tax 
Court seeking review of the administrative determination. In 
that petition the date of the determination was stated to be 
June 14, 1944 (J. App. 6): 

Said communication of July 6, 1944 referred to a signed 
copy, dated June 14,1944> of a Determination and Order 
entered by said Board in proceedings for the renegotia¬ 
tion of profits realized under petitioner’s contracts and 
subcontracts during its fiscal year ended December 31, 

• 
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1942, which signed copy of such Determination and 
Order was sent to petitioner with said communication 
of July 6,1944, and petitioner annexes hereto and makes 
a part hereof a true copy of such Determination and 
Order. [Italics supplied.] 

Since October 2, 1944 was 110 days rather than 90 days after 
June 14, 1944, the Tax Court dismissed the petition for lack 
of jurisdiction on the ground that it was filed too late (J. App. 
16-17). 

Petitioner filed here a so-called “Petition for Review” con¬ 
tending first that the 90-dav period began to run from the date 
the notice of the determination was mailed to petitioner; and 
second, that the date of the determination was July 3, 1944 
(J. App. 20). Petitioner’s brief now argues apparently that the 
determination of the RFC Price Adjustment Board was not the 
formal document so entitled but rather the letter of transmittal 
of July 6, 1944. The Government moved to dismiss the peti¬ 
tion here on the ground that this Court has no jurisdiction to 
entertain petitions to review Tax Court decisions on renegotia¬ 
tion matters. At the suggestion of the Court, the argument on 
the motion and the argument on the merits have been con¬ 
solidated. 

SUMMARY OF ARGUMENT 

That the Tax Court was correct in concluding that the peti¬ 
tion was not filed within the statutory period cannot be 
doubted. The statute provides that the petition must be filed 
within 90 days “after the date of such determination.” This 
requirement cannot be modified by the Tax Court or this Court 
since the requirement is mandatory and jurisdictional—not 
merely incidental and procedural—and the statutory require¬ 
ments for jurisdiction must be observed. 

The determination referred to is “a determination of the Sec¬ 
retary.” Section 403 of the Sixth Supplemental National De¬ 
fense Appropriation Act, 1942, as amended, provides inter alia 
“in the case of Defense Plant Corporation, Metal Reserve Com¬ 
pany, Defense Supplies Corporation and Rubber Reserve Com¬ 
pany, the term ‘Secretary’ means the Board of Directors of the 
appropriate corporation.” The Boards of Directors of the De- 
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fense Plant Corporation, Metal Reserve Company, Defense 
Supplies Corporation and Rubber Reserve Company have es¬ 
tablished the RFC Price Adjustment Board and have dele¬ 
gated to it all power, authority and discretion vested in such 
corporations under the provisions of the Renegotiation Act 
(Joint Renegotiation Manual, Par. 137). The “determination” 
is therefore the formal document labelled “Determination of 
Excessive Profits” signed on behalf of the RFC Price Adjust¬ 
ment Board by its chairman, the body having authority to make 
such a determination. The petitioner recognized that this 
document was the “determination.” The June 14, 1944 nota¬ 
tion appears at the place where formal Government documents 
are customarily dated and therefore must have been the date 
when the detennination was made since such date would hardly 
have been placed on a nonexistent determination. By letter 
dated July 6, 1944, the petitioner was so advised that the de¬ 
termination had been made on June 14, 1944. That the peti¬ 
tioner accepted this conclusion is evidenced by two additional 
facts: First, its communication of July 27, 1944; and second, 
its Tax Court pleading. Therefore, since the petition was not 
timely filed, the Tax Court order of dismissal was proper and 
valid and should be affirmed by this Court. 

However, this Court has no power to* review the Tax Court 
result. This petition attempts to invoke jurisdiction here to 
review a Tax Court decision on renegotiation matters. Neither 
the Renegotiation Act nor any other statute confers such juris¬ 
diction on this Court. Congress, furthermore, by failing to in¬ 
clude the review sections of the Internal Revenue Code in the 
list of Internal Revenue Code Sections applicable to renegotia¬ 
tion matters indicated plainly that this Court and the other cir¬ 
cuit courts should have no such review powers. Tax Court 
decisions on the question confined to the exclusive jurisdiction 
of the Tax Court, that is, the determination de novo of a con¬ 
tractor’s excessive profits, are specifically made exempt from 
review by any court or agency, and no exception is provided 
for a decision as to the timeliness of a contractor’s petition. 

Further demonstration that Congress conferred no review 
powers on renegotiation matters on this Court is provided in 
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abundance in the legislative history of the Renegotiation Act. 
First, the question of review of renegotiation determinations 
was discussed at length in congressional committees and de¬ 
bated in detail on the floors of the House and Senate, and no 
mention was ever made of circuit court action. Second, every 
expression in the legislative history supports and is consistent 
with the single theory that no Tax Court decision on any as¬ 
pect of its activities with regard to renegotiation matters was 
to be subject to review, which is to say for purposes cf this case 
that Congress confided to the Tax Court alone the solution of 
the not too difficult problem of determining the date of a de¬ 
termination and the computation of the 90-day period within 
which the petition for review could be filed. Finally and con¬ 
clusively, the legislative history shows that Congress refused to 
accept an amendment to the law which would have had the ef¬ 
fect of conferring on this Court that which the petitioner seeks 
to invoke. 

ARGUMENT 

1. This Court has no jurisdiction to review the order of the 
Tax Court dismissing the petition for redetermination 

This Court and circuit courts generally have, of course, only 
such jurisdiction as is specifically conferred upon them by 
statute. In re Philadelphia and Reading Coal & Iron Co., 103 
F. (2d) 901 (C. C. A. 3, 1939). And numerous cases have held 
that the power of the circuit courts of appeal and this Court 
to review Tax Court decisions depends entirely on statute. 
Commissioner of Internal Revenue v. Boeing, 706 F. (2d) 305 
(C. C. A. 9, 1939); Commissioner of Internal Revenue v. 
Realty Operators, 118 F. (2d) 286 (C. C. A. 5,1941); Commis¬ 
sioner v. Roosevelt and Son Inv. Fund, 89 F. (2d) 106 (C. C. A. 

2, 1937). It has also been held that there is no presumption 
in favor of the jurisdiction of the circuit courts or this Court 
to review Tax Court decisions. Burnet v. White Eagle Oil and 
Refining Co., 58 F. (2d) 141 (C. C. A. 8, 1932). These cases 
recognize the obvious proposition that jurisdiction here 
depends entirely on an act of Congress conferring that 
jurisdiction. 


i 
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There is no act of Congress conferring jurisdiction on this 
Court to review Tax Court decisions on renegotiation matters. 
Sections 1141 and 1142 of the Internal Revenue Code, which 
authorize the Circuit Courts and this Court to review tax 
matters, were deliberately omitted from the Renegotiation 
Act and the legislative history demonstrates that Congress had 
no intention that the circuit courts or this court would on 
renegotiation questions exercise review powers. 

The provisions for Tax Court redetermination of excessive . 
profits appeared in the Renegotiation Act for the first time on 
February 25, 1944, when the statute was amended and re¬ 
enacted by the Revenue Act of 1943. Prior to that date, the 
statute was silent with respect to review of determinations of 
the renegotiating departments, although, as is hereinafter ex¬ 
plained, it was recognized that every contractor did have 
access to the courts. The Tax Court provision first appeared 
in the Revenue Bill as it was reported by the House Ways and 
Means Committee. The Committee (H. Rep. 871, 78th Cong., 
1st Sess., pp. 76 and 77), noted the absence of review provisions 
in the existing law, commented on the provision for Tax Court 
redetermination, noted that the jurisdiction of the Tax Court 
was exclusive and its decisions final, pointed out the advan¬ 
tages of de novo redeterminations, and explained the details 
of the procedure. Although the Committee was obviously ex¬ 
plaining to Congress how renegotiation decisions were to be 
reviewed under the bill, no mention whatever was made of cir¬ 
cuit court action. On the floor of the House, the review prob¬ 
lem and the Tax Court provisions were debated in detail 
(Cong. Record, House, Nov. 24,1943, pp. 10040 to 10042; Nov. 
30,1943, pp. 10250-10251). 

Again there was no suggestion of any function in the circuit 
courts or this Court. The Senate Finance Committee held 
extensive hearings on the House bill and particular attention 
was given to the problem of review and reconsideration of ad¬ 
ministrative determinations of excessive profits. Representa¬ 
tives of various departments of the Government argued that 
to place this work with the Tax Court would overburden that 
tribunal and that the Court of Claims should be substituted 
as the redetermination forum. (Hearings, Senate Committee 
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on Finance, 7Sth Cong., 1st Sess., on H. R. 3687, pp. 49, 386, 
613, 990, 999, 1000, 1015, 1016, 1017, 1026. 1028, 1032, 1070.) 
Although the proposal for substituting the Court of Claims for 
the Tax Court was debated at great length, there was no sug¬ 
gestion whatever that any Tax Court decisions under the Houser 
bill were to be subject to circuit court review and, therefore, 
that the Court of Claims was to be substituted not only for 
the Tax Court but for the Tax Court as supplemented by this 
Court, the circuit courts, and, on certiorari, the Supreme Court. 
Considering the care with which the proposed substitution was 
examined, it is inconceivable that had either the House or the 
Senate intended any exercise of circuit court jurisdiction, no 
mention would have been made of that fact. The Senate Com¬ 
mittee reported a bill substituting the Court of Claims for the 
Tax Court. The report discusses the question of review and 
redetermination of administrative determinations of excessive 
profits in detail, again without reference to any possible circuit 
court jurisdiction (S. Rep. 627, 78th Cong., 1st Sess., pp. 34, 
109-110). 

On the floor of the Senate the entire question of Court of 
Claims versus Tax Court action was debated at length, once 
more without mention of possible circuit court jurisdiction 
(Cong. Record, Senate, January 21, 1944, p. 5S5 & if.). The 
Senate passed the bill as recommended by the Finance Com¬ 
mittee. In conference, however (H. Rep. 1079, 78th Cong.,- 
2d Sess.), the Court of Claims provision was eliminated and 
the Tax Court provision reinstated without any suggestion that 
the change gave circuit courts power to act. Further congres¬ 
sional debate in the Senate (Cong. Record, Senate, Feb. 7, 
1944, p. 1334), and in the House (Cong. Record, House, Feb. 7, 
1944, pp. 1363 and 1365; Feb. 23 and 24, 1944, pp. 2024 and 
2043) again failed to indicate that the circuit court or this 
Court were intended to participate in renegotiation matters. 

Since, as this legislative history so conclusively demonstrates, 
it was at no time the intention of Congress that the circuit courts 
or this Court should have a power to review any Tax Court de¬ 
cision related to renegotiation, it is scarcely surprising that the 
statute granting Tax Court relief makes no provision for cir¬ 
cuit court review action. The effect of Sec. 403 (e) of the 
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statute was to add to such other opportunities as were available 
to the contractor for court action the right of Tax Court rede¬ 
termination. Congress did not add to those available remedies 
the right to review by this Court or any Circuit Court of Tax 
Court decisions. Section 403 (e) defines Tax Court jurisdic¬ 
tion by saying: 

Upon such filing such court shall have exclusive juris¬ 
diction, by order, to finally determine the amount, if 
any, of such excessive profits received or accrued by the 
contractor or subcontractor, and such determination 
shall not be reviewed or redetermined by any court or 
agency. The court may determine as the amount of 
excessive profits an amount either less than, equal to, 
or greater than that determined by the Board. A pro¬ 
ceeding before the Tax Court to finally determine the 
amount, if any, of excessive profits shall not be treated 
as a proceeding to review the determination of the 
Board, but shall be treated as a proceeding de novo. 2 

’The jurisdiction thus conferred on the Tax Court is in intent and in 
effect Jurisdiction to conduct a new renogtiation. The duty of the Tax 
Court, it will be noted, is not to determine the amount of excessive profits 
on any particular contract except where the original determination is on 
that basis but rather the amount of the contractor's excessive profits on his 
total war business. In view of the many thousands of contracts and 
purchase orders executed each year by each of the significant producers 
of war materials, it was, of course, obvious from the very outset that 
renegotiation could not ordinarily proceed by an examination of each 
contract and of the profits earned on that contract. The segregation, there¬ 
fore, of renegotiate from nourenegotiable business, that is, of war business 
from commercial business, has always been made by standard accounting 
methods rather than by undertaking the impossible task of examining each 
agreement, and the statute specifically authorizes renegotiation on the 
basis of total war business (Sec. 403 (c) (1)). Since the Tax Court is to 
conduct what is in effect a new renegotiation, the Tax Court must determine 
de nmo what portions of the contractor’s business are subject to the statute. 
The Tax Court must, therefore, consider and decide, by the use of customary 
accounting techniques, what portion of the contractor’s business had a war 
end use. With the area of renegotiable business thus defined, the Tax Court 
must allocate the contractor’s total gross income between renegotiable and 
nonrenegotiable business, allocate production costs in the same manner, and, 
by subtracting costs of renegotiable business from gross income on renego¬ 
tiation business, reach a figure representing the amount of profit which is 
subject to the Act. With “renegotiable profit” thus determined, the Tax 
Court must then reach a conclusion as to the portion, if any, of that profit 
which is excessive. This is the question over which the Tax Court has 
exclusive jurisdiction and as to which it makes a final determination. 
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The Section goes on to provide: 

For the purposes of this subsection the court shall have 
the same powers and duties, insofar as applicable, in 
respect of the contractor, the subcontractor, the Board 
and the Secretary, and in respect of the attendance of 
witnesses and the production of papers, notice of hear¬ 
ings, hearings before divisions, review by the Tax Court 
of decisions of divisions, stenographic reporting, and 
reports of proceedings, as such court has under sections 
1110, 1111, 1113, 1114, 1115 (a), 1116, 1117 (a), 1118, 
1120, and 1121 of the Internal Revenue Code in the 
case of a proceeding to redetermine a deficiency. 

If Congress had intended, as petitioner argues, that this 
Court should have jurisdiction of this matter under the pro¬ 
visions of Sections 1141 and 1142 of the Internal Revenue 
Code, nothing would have been easier than to add those sec¬ 
tion numbers to the list of Code sections so carefully set forth 
in the statute. In the light of the complete absence of any 
suggestion in the legislative history of circuit court review ac¬ 
tion, this failure to list Sections 1141 and 1142 can mean only 
one thing, that neither Congress itself, nor any congressional 
committee, nor any member participating in the debates had 
any intention that the circuit courts or this Court should ex¬ 
ercise review powers. Furthermore, had Congress expected 
that the circuit courts or this Court would review any Tax 
Court renegotiation decision, some change would surely have 
been made in the venue provisions of Section 1141. Subdivi¬ 
sion (b) provides in part: 

(b) Venue. 

(1) In general .—Except as provided in paragraph 2, 
such decisions may be reviewed by the Circuit Court of 


Obviously, however, in making the determination of the amount of excessive 
profits which must be refunded to the United States, the Tax Court, like 
all other tribunals, must determine the limits of its jurisdiction, that is, it 
must segregate that portion of the contrator’s business which is subject to 
the statute from his ordinary commercial business. As a practical matter, 
this can be done, and Congress has recognized that it can be done, only by 
the application of recognized accounting techniques to the contractor’s total 
business for the fiscal period. 
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Appeals for the circuit in which is located the collector’s 
office to which was made the return of the tax in re¬ 
spect of which the liability arises or, if no return was 
made, then by the United States Court of Appeals for 
the District of Columbia. 

(2) By agreement .—Notwithstanding the provisions 
of paragraph 1, such decisions may be reviewed by any 
circuit court of appeals, or the United States Court of 
Appeals for the District of Columbia, which may be des¬ 
ignated by the Commissioner and the taxpayer by stipu¬ 
lation in writing. 

Since in renegotiation there is no action by any “collector” 
and no “return of the tax in respect of which the liability arises” 
and no “Commissioner” and no “taxpayer,” these venue pro¬ 
visions are, as applied to renegotiation, entirely incomprehen¬ 
sible ; indeed, they fail to fix the venue of this case in this Court 
or in any circuit court of appeals. This merely illustrates the 
difficulties which develop when an attempt is made to confer 
court jurisdiction by implication and one may well inquire why, 
if Sections 1141 and 1142 of the Internal Revenue Code can be 
read into the Renegotiation Act by implication, the same thing 
may not be done with all the remaining sections of the Code. 

Finally, if all this is not proof enough that this Court is with¬ 
out jurisdiction, there is the fact that the House Ways and 
Means Committee refused to adopt an amendment to the stat¬ 
ute, the purpose of which was to confer on this Court and the 
circuit courts the jurisdiction here asserted. When the House 
Ways and Means Committee was considering H. R. 2628, the 
bill which extended the termination date of the Renegotiation 
Act through December 31, 1945, the National Association of 
Manufacturers proposed (Hearings, Committee on Ways and 
Means, House of Representatives, 79th Cong., 1st Sess., on 
H. R. 2628, p. 222): 

2. Provision should be made for appeals from The 
Tax Court on questions of law. As in tax cases, disputes 
arising out of renegotiation determinations should have 
benefit of judicial review beyond The Tax Court. 
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Mr. E. C. Alvord, in presenting this proposal to the Commit¬ 
tee, said (p. 175): 

The Revenue Act of 1943 states specifically that the 
provisions relating to review by the appropriate circuit 
court of appeals of a decision of The Tax Court do not 
apply to a decision on a renegotiation case. This ques¬ 
tion was settled in conference. I think some of the con¬ 
ferees thought otherwise, but the statute is very specific, 
as I read it, that there is no appeal on a question of law 
from The Tax Court of the United States. I need not 
remind you that in tax cases your appeal is only with 
respect to questions of law decided by The Tax Court 
of the United States. 

The Committee, after a discussion which indicated plainly 
enough that there was to be no review of Tax Court renegotia¬ 
tion decisions, refused to adopt the proposed amendment and 
H. R. 262S, as it was reported from the Committee and as it 
became law (Public Law 104, 79th Cong., 1st Sess.), contained 
no change in the Tax Court provision. It is submitted that this 
refusal by the Committee which drafted the Tax Court pro¬ 
vision to amend the bill to provide the jurisdiction for which 
petitioner argues, is itself a conclusive demonstration that the 
alleged jurisdiction does not exist. 

This is not to say that a contractor is foreclosed from all 
access to the constitutional courts in connection with renego¬ 
tiation matters. It has from the very outset been recognized 
by Congress that the procedures of renegotiation inevitably 
provide a forum in the Federal courts for the consideration of 
constitutional questions. The administrative determination 
of the amount of the contractor’s excessive profits is not self¬ 
executing. Three collection methods are provided to the Gov¬ 
ernment to compel payment of the claim and the exercise of 
any one of these methods will inevitably place the contractor in 
a position to obtain judicial action. The available methods 
are: (a) Withholding by the United States of amounts other¬ 
wise due the contractor, (b) Directions to prime contractors 
to withhold for the United States amounts otherwise due a sub¬ 
contractor, and (c) Suit by the United States. 
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If this last method of collection is adopted, the action of 
the United States in the District Court will itself provide a 
judicial forum. If the second method is adopted, the forum 
is the District Court in which an action may be brought by 
the subcontractor against the prime contractor to enforce the 
contract obligation to pay. Cf. Coffman v. Breeze Corpora¬ 
tions, Inc., 323 U. S. 316 (1945). If the first method is adopted, 
the appropriate forum is the Court of Claims. 3 The contractor 
will not, of course, be able to obtain in such actions judicial 
consideration of amount questions for those questions are ex¬ 
clusively within the jurisdiction of the Tax Court. However, 
the Federal courts will in such actions decide constitutional 
questions and it is apparent from petitioner’s Tax Court plead¬ 
ing that constitutional questions are the questions in which 
this litigant is primarily interested. 

There is one further possibility for judicial relief for the 
petitioner which should be mentioned. A writ of mandate is 
sometimes employed to direct an administrative tribunal to 
assume jurisdiction to decide a question within its powers. If 
petitioner, upon dismissal of this appeal, applies to the district 
court for a writ of mandate to compel the Tax Court to hear 
it, it will be time enough then to argue and determine the 


* Revenue Act of 1043, Hearings before the Committee on Finance, United 
States Senate, 78th Cons., 1st Sess., on H. R. 3687, p. 990. The Revenue Act 
of 1943, Hearings before the Committee on Ways and Means, House of 
Representatives, 7Sth Cong., 1st Sess. on H. R. 2324, 260S and 3015, pp. 109 
and 110. Military Establishment Appropriation Bill, 1944, Hearings before 
the Subcommittee of the Committee on Appropriations, United States Senate, 
78th Cong., 1st Sess. on H. R. 2996, p. 137. 

Investigation of the Progress of the War Effort, Hearings before the 
Committee on Naval Affairs, House of Representatives, 78th Cong., 1st Sess., 
pursuant to House Resolution 30, p. 507: 

“Mr. Maas. What court would he go into? 

“The Acting Chairman. The Court of Claims. 

“Mr. Kenney. The question might come up either of two ways. We might 
make a determination of excessive profits and then file suit against the con¬ 
tractor. 

“Mr. Kune. In the district court. 

“Mr. Kenney. Which would be filed in the Federal district court. 

“Mr. Kune. That is, if you had already paid them. 

“Mr. Kenney. In the event we had issued an order of withholding, I 
assume the contractor in that case would file a suit in the Court of Claims.” 
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question whether or not Congress intended that any Tax Court 
decision should be reviewed in any forum. However, it can 
scarcely be denied that the district court does have general 
power to issue writs of mandate and to that extent petitioner’s 
position on mandamus will be better than its position here 
where it is applying for relief which is completely beyond the 
jurisdiction of the Court. 

The attention which this brief gives to the problem of this 
Court’s jurisdiction is scarcely warranted if consideration is 
confined to this case alone. Since the Tax Court was plainly 
right in its decision, it matters little to this case whether the 
ruling of this Court be on the merits or on the jurisdictional 
question. To renegotiation generally, however, it matters a 
great deal that the Court should not undertake to review Tax 
Court decisions on renegotiation matters. If this Court were to 
take to itself that jurisdiction, it could confidently expect peti¬ 
tions to review the Tax Court decisions in each of the 300 rene¬ 
gotiation cases which are pending before that tribunal. The 
burden thus gratuitously assumed by the Court would not only 
do much to defeat the discharge of the ordinary duties of this 
tribunal, but the assumption of that jurisdiction would grant 
to litigants what Congress has so assiduously denied, that is, the 
right to litigate endlessly on renegotiation matters. The policy 
of Congress it should be noted, is not motivated by any desire 
to protect the Government from litigation. It is motivated by 
a desire to grant to contractors, particularly to small contrac¬ 
tors, the right to a redetermination of excessive profits without 
inviting expensive and virtually endless litigation. That such 
litigation is the consequence of petitioner’s argument is plain 
enough, for surely if this Court were to accept review jurisdic¬ 
tion on the application of the petitioner, it would accept such 
jurisdiction on the application of the Government, and each 
contractor who invoked the Tax Court remedy might well find 
himself launched upon extended litigation having its ultimate 
conclusion not in the Tax Court, not in this Court, but in the 
Supreme Court itself. The cost of such litigation would for 
many small contractors be prohibitive. Congress took care, 
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therefore, to make Tax Court decisions final and it is submitted 
that this Court should accept the Congressional conclusion. 

2. The petition was not filed with the Tax Court within the 

statutory period 

It is the respondents’ position that Section 403 (e) (2) of 
the Renegotiation Act of 1943, supra , requires that, before the 
Tax Court has jurisdiction to entertain such an appeal the con¬ 
tractor’s petition must have been filed with the Tax Court 
within 90 days after the date of the determination of excessive 
profits by the Secretary. This requirement cannot be modified 
by the Tax Court or this Court since the requirement is man¬ 
datory and jurisdictional—not merely incidental and proce¬ 
dural—and the statutory requirements for jurisdiction must 
be observed. Since the instant petition was not filed as re¬ 
quired by the statute, the Tax Court was without jurisdiction 
to hear the case and properly dismissed the petition. It is 
submitted that the authorities stated hereafter clearly substan¬ 
tiate this position. 

The statute provides that a contractor or subcontractor may 
within 90 days after the date of the determination by the Sec¬ 
retary, file with the Tax Court a petition for redetermination 
of its excessive profits (Section 403 (e) (2), Renegotiation 
Act of 1943, Appendix p. 23). As a background for discussion 
of this matter it must be remembered that the Tax Court 
is a tribunal of limited jurisdiction and that whatever juris¬ 
diction it may have is definitely prescribed by the statute 
creating it and responsible for its continued existence. This 
Court has heretofore in analogous cases involving tax matters 
correctly ruled that the requirement that petitions for rede¬ 
termination be filed within a specific period after the mailing 
of the deficiency notice “is statutory and jurisdictional and is 
not merely procedural.” Lewis Hall Iron Works v. Blair, 23 
F. (2d) 972, 974, 57 App. D. C. 364, cert. den. 277 U. S. 592. 
This view was adopted by the Tax Court (formerly Board of 
Tax Appeals) in the beginning and has been consistently fol¬ 
lowed. See Wm. Frantze & Co., Inc. 1 B. T. A. 26; Teasdale 
Sc Co., 5 B. T. A. 1244; Stebbins’ Estate, et al., 40 B. T. A. 612. 
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This Court- has also stated in Chambers v. Lucas, 41 F. (2d) 
299,300,59 App. D. C. 327, that: 

The proceedings for review of the Commissioner’s de¬ 
termination by the Board are purely statutory, and 
must be observed to the letter. The court or the Board 
is not permitted to modify the statute or rule even for 
equitable reasons. The provision of the statute here 
under consideration is in the nature of a limitation upon 
the right of the taxpayer to avail himself of the right 
of appeal, and there must be a strict compliance with its 
provisions, if the taxpayer desires to take advantage 
of the right conferred. 

See also Stebbins’ Estate, et al. v. Helvering, Commis¬ 
sioner of Internal Revenue, 121 F. (2d) S92 (74 App. D. C. 
21); McCord v. Commissioner of Internal Revenue, 123 F. 
(2d) 164 (74 App. D. C. 369). It would seem, therefore, that 
the only point of inquiry with respect to this phase of the 
matter is whether the petition was filed within the period 
required. That, in this case, depends upon the meaning of 
the phrase “date of the determination by the Secretary” as 
used in Section 403 (e) (2) of the Renegotiation Act of 1943. 
The Tax Court found that the date of the determination was 
June 14, 1944. (See Order of Dismissal, J. App. 16-17.) The 
general rule appears to be that the reviewing court is bound 
by the findings of the Tax Court if the record shows substantial 
evidence in support of the facts so found. Unless the finding 
by the Tax Court is arbitrary or unreasonable, without any 
support in the evidence, such findings should not be disturbed. 
This Court has in numerous cases followed this rule. For ex¬ 
ample, this Court has held in Ayer v. Blair, 25 F. (2d) 534, 
535, (1928) 58 App. D. C. 110, that the findings of the Board 
(now the Tax Court) will not be disturbed if they are sustained 
by the pleadings and evidence. Chief Justice Martin, speaking 
for this Court in the case of Rosenberg v. Commissioner of 
Internal Revenue (1930) 37 F. (2d) 808, S10, stated that “it 
is the settled rule of this Court that the Board s [Tax Court] 
findings of fact should be accepted as final if sustained by sub¬ 
stantial evidence.” See also Westmoreland Specialty Co. v. 
Burnet, 57 F. (2d) 615, 616, (1932) 61 App. D. C. 95. 
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It is submitted that beyond question there is substantial 
evidence in the pleadings to support the finding of the Tax 
Court that the date of the determination was June 14, 1944. 
On the formal document entitled “Determination of Excessive 
Profits” the date of June 14,1944 appears below and to the left 
of the signature of the chairman of the RFC Price Adjustment 
Board, the place where formal Government documents are 
customarily dated. A second notation on the order “Jul 3 
1944” is undoubtedly the date when the instrument was sent 
from the office of the Board to the Treasurer for transmittal to 
the petitioner. The date of June 14,1944 on the determination 
substantiates the fact that it was made on that date. For while 
it is quite possible for a determination made on June 14, 1944 
to bear a transmittal date of July 3, 1944, it is unreasonable 
and illogical to assume that a determination made on July 3, 
1944 would bear the date of June 14,1944. However, any pos¬ 
sible or remote doubt that there might have been as to the date 
of the determination was clearly dispelled by the letter of July 
6, 1944 from Mr. Facius W. Davis, treasurer of the RFC Price 
Adjustment Board, to the petitioner (J. App. 9-10). In that 
letter Mr. Davis- transmitted to the petitioner a copy of the 
determination and stated therein as follows: 

. Enclosed is a signed copy, dated June 14, 1944, of a De¬ 
termination and Order entered in proceedings for the 
renegotiation of profits realized under your contracts 
and subcontracts during your fiscal year ended Decem¬ 
ber 31, 1942, pursuant to Section 403 of the Sixth Sup¬ 
plemental National Defense Appropriation Act, 1942, 
as last amended July 14, 1943, and as affected by Title 
VII of the Revenue Act of 1942. 

Here, in the plainest language possible, was advice to peti¬ 
tioner of the date of the determination by the Secretary. Fur¬ 
thermore, petitioner has itself recognized that the date of the 
determination was June 14, 1944. In the petition filed with 
the Tax Court (J. App. 2-8) on October 2,1944, petitioner has 
stated in paragraph 8 thereof that— 

Said communication of July 6,1944, referred to a signed 
copy, dated June 14,1944, of a Determination and Order 
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entered by said Board in proceedings for the renegotia¬ 
tion of profits realized under petitioner’s contracts and 
subcontracts during its fiscal year ended December 1 
[sic], 1942, which signed copy of such Determination 
and Order was sent to petitioner with said communica¬ 
tion of July 6, 1944, and petitioner annexes hereto and 
makes a part hereof a true copy of such Determination 
and Order. 

The petitioner further alleges in the same paragraph of its 
pleading that in response to such communication of July 6, 
1944, it, on July 27, 1944 notified the RFC Price Adjustment 
Board that it could not accept or agree to such determination 
and order— 

for reasons set forth in prior correspondence between 
petitioner and the Board. In said prior communica¬ 
tions, dated April 10, 1944, February 18, 1944 and also 
orally on December 21, 1943, petitioner advised the 
Price Adjustment Board that petitioner believed and 
was of the opinion that the Act of July 1, 1943, should 
not be construed as retroactive to the extent of con¬ 
ferring any authority upon the respondents to renego¬ 
tiate petitioner’s Defense Plant business completed and 
paid for prior to July 1,1943, and that such Act would be 
unconstitutional if interpreted as being retroactive in 
this regard. 

It will be noted that in the communication of July 27, 1944, 
the petitioner took no exception to the fact that the deter¬ 
mination of June 14, 1944, was not mailed to him until July 
6, 1944. Nor was this point mentioned in the pleading filed 
on October 2,1944. Even at the hearing on February 28,1945, 
on respondents’ motion it was not contended that the date 
of the determination was other than June 14,1944. (See Order 
of Dismissal, J. App. 16-17.) The first intimation that 
the date of the determination might be July 3, 1944, rather 
than June 14, 1944 is found in the Petition for Review of De¬ 
cision of the Tax Court of the United States filed on May 23, 
1945 in this Court (J. App. 18-21). It would now appear from 
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petitioner’s brief that at this time it is contending that the 
date of the determination might be July 6, 1944. 

Counsel for petitioner cites the case of Commissioner of In¬ 
ternal Revenue v. Estate of Edward T. Bedford, decided by the 
Supreme Court on May 21, 1945, as dealing with a problem 
analogous to the one in this case. In the Bedford case, the 
Supreme Court had to decide whether an “opinion” or the 
“Order for Mandate” should be considered the “Judgment” 
which started the running of the appeal period. Since the 
rules of the CCA (2d) from which the appeal arose were not 
clear and definite, the Court refused to decide the matter 

on nice-spun argumentation in disregard of the judicial 
habits of the court whose judgment is called into ques¬ 
tion, of the bar practicing before it, of the clerk who em¬ 
bodies its procedural traditions, as well as in conflict with 
the assumption of the reviewing court. 

The difference between the two cases are apparent. The 
date of the determination was placed on the formal document; 
the petitioner was advised that the date was June 14, 1944; 
the petitioner acquiesced in such date and plead that the date 
of the determination was June 14, 1944; and the Tax Court 
found as a fact that the date of the determination was June 14, 
1944, It would appear that the Bedford case, if at all analo¬ 
gous, would tend to support respondents’ contention, as the 
Supreme Court was guided by the attitudes, practices and be¬ 
liefs of the parties concerned in arriving at its conclusion. The 
facts in this case show that both parties and the Tax Court con¬ 
sidered the date of the determination to be June 14,1944. It is 
only now at this late date that there is a suggestion by peti¬ 
tioner that the date of the determination was other than June 
14. 1944. 

Therefore, it is submitted that there is ample and sub¬ 
stantial evidence to support the Court’s finding that the date 
of the determination was June 14, 1944. Since the petition 
was not filed until October 2, 1944, which was 110 days after 
June 14, 1944, the Tax Court’s dismissal of the petition on 
the ground that it had no jurisdiction because the petition had 



20 


been filed too late is proper and should be affirmed by this 
Court. 

As pointed out by the Court in its order of dismissal (J. App. 
16-17) “it is not alleged in the petition that July 3, 1944, was 
the date of the determination, it is not now contended that it 
was the date of the determination, and the facts of record indi¬ 
cate that it [July 3, 1944] was not the date of the determina¬ 
tion but that June 14. 1944, was the date of determination.” 

In its brief petitioner argues that before the statute starts 
to run there must “be a specific event of which the contractor 
had notice.” Thus, petitioner now at this late date attempts 
to change and enlarge the language of the statute to mean that 
a petition may be filed within 90 days of the date of receipt of 
the notice to contractor of the determination of excessive 
profits. Congress has for reasons sufficient to itself provided 
that in cases such as the one at bar, the date within which a 
petition may be filed starts to run jrom the date when the deter¬ 
mination was made. If, for example, it had been the inten¬ 
tion of Congress that the time should not start until notice of 
the determination had been mailed to the contractor it would 
have been easy and simple to so state. It cannot be urged 
that the failure to provide in Section 403 (e) (2) for the mailing 
of such notice was an oversight because Section 403 (e) (1) 
which deals with years ending after June 30,1943, provides that 
the 90-day period within which a petition may be filed runs 
from the date of the mailing of the order of the War Contracts 
Price Adjustment Board determining excessive profits. There¬ 
fore, it must be inferred that Congress definitely chose the 
language set forth in the statute. 

It has been held that it is not necessary that the petitioner 
receive notice of an act in order to start the period running. 
It would appear that the reasoning of the Supreme Court in 
the case of United States v. Michel, 1931, 282 U. S. 656, wherein 
it was held that the fact that the plaintiff did not receive notice 
of the signing of the rejection schedule until more than two 
years thereafter will not extend the two-year period after the 
disallowance of the claim (i. e., the signing of the rejection 
schedule by the Commissioner) within whi^h suit for refund 
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must be begun, is pertinent and should be controlling in this 
situation. Of course, in this case that is a moot question as it is 
not urged that the petitioner did not receive notice within time 
to file, as the pleadings and the evidence show that the peti¬ 
tioner had knowledge that the determination was made on June 
14, 1944, in ample time within which to prepare and file its 
petition in the Tax Court within 90 days from June 14, 1944. 

CONCLUSION 

For the foregoing reasons, it is submitted that this Court has 
no jurisdiction of this appeal, and that, accordingly, the peti¬ 
tion for review should be dismissed. 

If, however, this Court should hold that it has jurisdiction 
to review the decision of the Tax Court, the decision of the Tax 
Court should be affirmed. 

Respectfully submitted. 

John F. Sonnett, 
Assistant Attorney General. 

Walker W. Lowry, 

E. E. Ellison, 

Wm. V. Crosswhite, 

Attorneys, 

Department of Justice . 



APPENDIX 


Statutes Involved 

THE RENEGOTIATION ACT. SECTION 4 03 (E) 

(e) Petition for redetermination; limitation . jurisdiction of 
the Tax Court; powers and duties of court; payment of fees 
and expenses; finality of determination. —(1) Any contractor 
or subcontractor aggrieved by an order of the Board deter¬ 
mining the amount of excessive profits received or accrued by 
such contractor or subcontractor may. within ninety days (not 
counting Sunday or a legal holiday in the District of Columbia 
as the last day) after the mailing of the notice of such order 
under subsection (c) (1). file a petition with the Tax Court of 
the United States for a redetermination thereof. Upon such 
filing such court shall have exclusive jurisdiction, by order, to 
finally determine the amount, if any. of such excessive profits 
received or accrued by the contractor or subcontractor, and 
such determination shall not be reviewed or redetermined by 
any court or agency. The court may determine as the amount 
of excessive profits an amount either less than, equal to, or 
greater than that determined by the Board. A proceeding be¬ 
fore the Tax Court to finally determine the amount, if any, of 
excessive profits shall not be treated as a proceeding to review 
the determination of the Board, but shall be treated as a pro¬ 
ceeding de novo. For the purposes of this subsection the court 
shall have the same powers and duties, insofar as applicable, in 
respect of the contractor, the subcontractor, the Board and the 
Secretary, and in respect of the attendance of witnesses and 
the production of papers, notice of hearings, hearings before 
divisions, review by the Tax Court of decisions of divisions, 
stenographic reporting, and reports of proceedings as such 
court has under sections 1110, 1111, 1113, 1114, 1115 (a), 
1116, 1117 (a), 1118, 1120, and 1121 of the Internal Rev¬ 
enue Code in the case of a proceeding to redetermine a de¬ 
ficiency. * * * 


(22) 
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(2) Any contractor or subcontractor (excluding a subcon¬ 
tractor described in subsection (a) (5) (B)) aggrieved by a 
determination of the Secretary made prior to the date of the 
enactment of the Revenue Act of 1943, with respect to a fiscal 
year ending before July 1, 1943, as to the existence of exces¬ 
sive profits, which is not embodied in an agreement with the 
contractor or subcontractor, may, within ninety days (not 
counting Sunday or a legal holiday in the District of Colum¬ 
bia as the last day) after the date of the enactment of the 
Revenue Act of 1943, file a petition with The Tax Court of the 
United States for a redetermination thereof, and any such con- j 
tractor or subcontractor aggrieved by a determination of the 
Secretary made on or after the date of the enactment of the 
Revenue Act of 1943, with respect to any such fiscal year, as to 
the existence of excessive profits, which is not embodied in an 
agreement with the contractor or subcontractor, may, within 
ninety days (not counting Sunday or a legal holiday in the 
District of Columbia as the last day) after the date of such 
determination, file a petition with The Tax Court of the 
United States for a redetermination thereof. Upon such filing j 
such court shall have the same jurisdiction, powers, and duties, 
and the proceeding shall be subject to the same provisions, as 
in the case of a petition filed with the court under paragraph 
(1), * * * (U, S. C., Supp. IV, pp. 1090-1091). 

i 

THE INTERNAL REVENUE CODE, SECTIONS 1141, 1142 

! 

§ 1141. Courts of review. — (a) Jurisdiction .—The Circuit 
Courts of Appeals and the United States Court of Appeals for 
the District of Columbia shall have exclusive jurisdiction to 
review the decisions of the Board, except as provided in section 
239 of the Judicial Code, as amended, 43 Stat. 938 (U. S. C., 
title 28, § 346); and the judgment of any such court shall be 
final, except that it shall be subject to review by the Supreme 
Court of the United States upon certiorari, in the manner 
provided in section 240 of the Judicial Code, as amended, 43 
Stat. 938 (U. S. C., title 28, § 347.) 

(6) Venue. —(1) In general .—Except as provided in para¬ 
graph 2, such decisions may be reviewed by the Circuit Court 


I 


I 
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of Appeals for the circuit in which is located the collector’s 
office to which was made the return of the tax in respect of 
which the liability arises or, if no return was made, then by 
the United States Court of Appeals for the District of Columbia. 

(2) By agreement .—Notwithstanding the provisions of para¬ 
graph 1, such decisions may be reviewed by any circuit court 
of appeals, or the United States Court of Appeals for the Dis¬ 
trict of Columbia, which may be designated by the Commis¬ 
sioner and the taxpayer by stipulation in writing. 

(3) Application of subsection .—This subsection shall be ap¬ 
plicable to all decisions of the Board rendered on and after 
May 10, 1934, and section 1102 of the Revenue Act of 1926, 
44 Stat. 110, as in force prior to May 10, 1934, shall be ap¬ 
plicable to such decisions rendered prior thereto, except that 
paragraph 2 of this subsection may be applied to any such de¬ 
cision rendered prior to May 10, 1934. 

(c) Powers .—(1) To affirm, modify, or reverse. —Upon such 
review, such courts shall have power to affirm or, if the de¬ 
cision of the Board is not in accordance with law, to modify 
or to reverse the decision of the Board, with or without remand¬ 
ing the case for a rehearing, as justice may require. 

(2) To make rules .—Such courts are authorized to adopt 
rules for the filing of the petition for review, the preparation 
of the record for review, and the conduct of proceedings upon 
such review. 

(3) To require additional security. —Nothing in section 1145 
shall be construed as relieving the petitioner from making or 
filing such undertakings as the court may require as a condition 
of or in connection with the review. 

(4) To impose damages. —The Circuit Court of Appeals, the 
United States Court of Appeals for the District of Columbia, 
and the Supreme Court shall have power to impose damages 
in any case where the decision of the Board is affirmed and it 
appears that the petition was filed merely for delay (53 Stat. 
164). 

§ 1142. Petition for review. —The decision of the Board ren¬ 
dered after February 26, 1926 (except as provided in subdivi¬ 
sion (j) of section 283 and in subdivision (h) of section 318 
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of the Revenue Act of 1926,44 Stat. 65,83, relating to hearings 
before the Board prior to February 26,1926) may be reviewed 
by a Circuit Court of Appeals, or the United States Court of 
Appeals for the District of Columbia, as provided in section 
1141, if a petition for such review is filed by either the Com¬ 
missioner or the taxpayer within three months after the de¬ 
cision is rendered, or, in the case of a decision rendered on or 
before June 6, 1932, within six months after the decision is 
rendered (53 Stat. 165) (26 U. S. C. §§ 1141, 1142). 1 


1 The petitioner on review relies on both sections of the Code to sustain 
its appeal. 


a. a. #OVtRMMCRT FXINTIRC OFF ice i 1941 




